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o-1y"1&1cbdl cJ')f ;::rr=r ~ -crc=rr Name & Address

Appellant

M/s Pranav S Raval
A-204, Dev Archan Flat,
Near Bonny Travels,
Opposite Kochrab Ashram,
Paldi, Ahmedabad

al{ arfh ga 3r@a 3reg sriits ra aa & it as gr ark fa unferf f
< T,r 3rf@rat alt r#la zuyervr ma Ig a #gar & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority 1in the following way :

0
andal qr giterur 3rdaa

Revision application to Government of India:

() 4ana zyca arfer~zm, 1994 cB1" tTRT 3Tffil fl aal ·Ty mr#i a a q@a err "cbl"sq-arr qr ugh # iavfd grrv or4aa 3re#l Rra, rd TqI, fcrro i:i-5l1&1l!, ~
fcr:rrrr, aft ifGra, flu tu sra, ir rf, { R4cat : 110001 "cbl" cB1" \JIFl1" ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=flcYf cB1" gtfmtra }Rt gt~ala f@a#t roasrm n r1 arg if ZfT
fcITT:Tl" -~o-siill -< qr qusn r ura g mf if, m fcITT:Tl" -~0-sPII-< u suet ?i ark a fa#t
i:b 1-<'<5! I~ if ZfT fcnm -~ 0-s P II-< ij- ·m l=flcYf cB1" ~ ~ cmA st m I .

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
- factory or from one warehouse to another during the course of processing of the goods in a

, . e or in storage whether in a factory or in a warehouse.
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(cl?") 'limf are fa»ah zng zu q?gr frrclm 1=f@ ~ <:rr 1=f@ cB" FclPii-11°·, if '3Yl!l41 ~ ~

ml u 3uli zc # m1c cB" ~ if \JtT mw a are fa#t , ur var PtllTR'l a % 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3:r@l=f '3tclli:;rt cBl" '3tclli:;rt ~ cB" :Y@R # fg it sp@ fee mu 6 nu{2 shh h oms
\J11" ~ tTRT ~ frr:ri:r cB" galmTga, 3r8tarr qRa at a R znr are "B fclro
re)frm (i.2) 1998 tTRT 109 mxT fga fag Tg st I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) a4la swra zca (3r4qt) Pura8, 2oo4 # fr g # 3iafa RRfe qua in sg-s a
at 4Raif #i, )fa mar uf mgr fa Ria a 1=fR:f cB" '4'1ci-<4ici-~ ~~are at at-t 4fii a# vrr fr smaa fhut ur a1Re [ra arr rl z.qr 4gr gfhf
cFi 3TWlci tTRT 35-~ B frrcilfu=r i:ti- cFi 1f7c1Aqd a er €rm-6 arr a ,R aft alt
afe; t

0
(c)

The above application shall be made in duplicate in Form No. EA-8 as specified ·under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@au 3m4a a rr ui ics an ya Gara qt zna a zit sq1 200/-#ta
1f7c1A a8t unrg 3ik ui iaa ya ca a vnaT "ITT cTT 1000/- cB1" -qm:r :Y@R cB1" ~ I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flt zyca, a€tu 3qrzea vi tar a 34Rh1 +naff@au ,Re 3r#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snli ca arf@r, 1944 cBl" tTRT 35-Gff/35-~ cB" 3lc'fT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) 0crnf8:tftla qR-cJ,c; 2 (1) a aar; 3ra # srcara #t 3r, 3flat #e v# grcr,
a#tu sari gen gi araz r@it nnf@au(Rrez) # ufa a8ta R)8at, 3sararz
# 2",TT, ag,1f] 14d , Gal ,f7RT/K, 37dlsld-aoo4

a To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
-, - d Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

, than as mentioned in para-2(i) (a) above.•±
"'.:.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf gr 3rat i as{ qr smii a tar slat & at r@ta ca ilat fg pt a {Tr
oqjaa in fur Grata <a st'g; aft fa frat salt arf a4 a fg
zqnfe,fa r4lat1 -urznf@raw at ga 38ha zn €tr war at vs 3ma fur urar et
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

urarau zycnarf@fu 197o zJriziff@r t 3rqf--1 # siafa Re,fRa fa; Tar \Jcfci"
37aaa zu Gonez zrnfrf Rofu qf@art 3rat a re@ta #t a #Rau 6.6.so h
arrarzarazu zrcn fes car star afyy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a 3it if@er mrai cm- Pf li ?! 0 I ffl crrcq- Fm1iT c#l° 3TTx m t:2:lFf 3-11 a[fa fhut una & uit
flt zgcan, €ha sari zyc vi tars or#l#tr nrzuf@rav (at,ffaf@) fu, 1982 ffe
t,
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+«u tr zrcas, €tu sar<a zgca vi @#alsn&Ria nrn@raw (Rrbc),
~3-11frc;:rr mm afar#jr(Demand) g is(Penalty) pl 1o% qa sir par
34ftarf ? zreaifh, orfraan pa 'G!m 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

aha 3nz zg«a sthas a siatfa, mf@reel "'cfj"do[f cBi" l=fTl1"(Duty Demanded)
a. (Section) is ±p kbazafeffamfr;
gs far area er@z #fez6tfr;
au hr@z #fezfui aRu 6 h asa2afr.

s ueqa am 'iRa snle ii re&et qasr algeari, srfhr' anfa art hf@ggfaaR@ ru
",

ij".

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cclxviii) amount determined under Section 11 D;
(cclxix) aniount of erroneous Cenvat Credit taken;
(cclxx) amount payable under Rule 6 ·of the Cenvat Credit Ru[es.

r 3mar hf srfhrufur#wr ss zrea srrarzes urau Ralf@a gt al ii fuz yea 10%

'CR~ uf'ITT~ cfU6 Fcl q Im d it qq cfU6~ 1 o% 4taru6l st raftal3,
~!,c••~!>CE"¾:rru~ew of above, an appeal against this order shall lie before the Tribunal on payment of
rt! ij1)'0',; oti\'t~ duty demanded where duty or .duty and penalty are in dispute, or penalty, where
: @g±gts» e is in dispute."

.- 's#g,·<s 4as°
" 0
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pranav S. Raval, A-204, Dev

Archan Flat, Near Bonny Travels, Opposite Kochrab Ashram, Paldi,

Ahmedabad (hereinafter referred. to as the "appellant") against Order in

Original No. CGST/WS07/O&A/OIO-007/4C-RAG/2022-23 dated

17.05.2022 [hereinafter referred to as "impugned order] passed by the

Assistant Commissioner, Division - VII, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant was found

to be not registered with the Service Tax department. As per the

information received from the Income Tax Department, the appellant had

earned substantial income from services amounting to Rs.16,40,760/

during F.Y. 2014-15. However, the appellant did not obtain service tax

registration and did not pay service tax on the service income. Therefore,

the appellant was issued Show Cause Notice bearing No.

V/WS07/O&A/SCN-223/AEGPR5859E/2020-21 dated 23.09.2020 wherein it

0

was proposed to :

A. Demand and recover the service tax amounting to Rs.2,02,798/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994. 0
B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service Tax Rules, 1994

read with Section 70 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein the

demand of service tax amounting to Rs.70,486/- was confirmed along with

interest. Penalty equivalent to the service tax amount confirmed was

imposed under Section 78 of the Finance Act, 1994. Penalty amounting to

Rs.10,000/- was imposed under Section 77 () a) of the Finance Act, 1994.

Penalty amounting to Rs.40,000/- was imposed under Section 70 of the

Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994. The

- f service tax amounting to Rs.1,32,312/- was dropped.
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4. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. The SCN demanding service tax was issued merely on the details

obtained by the department from the Income Tax department and

while issuing the SCN, it was presumed that the income declared by

them in the ITR was towards rendering of taxable service.

11. The impugned order has been issued in violation of the principles of

natural justice. Regarding letters dated 15.02.2022, 07.03.2022 and

14.03.2022 communicating dates of personal hearing, it is submitted

that" they had received letter dated 28.02.2022, however, none of the

O other three letters were received by them and they could not remain
present for the hearing.

111. In terms of Section 33 of the Central Excise Act, 1944 three

opportunity of personal hearing is to be given and has to be served as

provided in Section 37C of the Central Excise Act, 1944, however, the
\adjudicating authority has failed to do so.

Reliance is placed upon the judgment in the case of Ashesh Goradia

Vs. Commissioner of Central Excise, Mumbai-II-2013 (295) ELT 547

lV.

0
(Tri.-Mumbai) and V.K. Thampi Vs. Collector of Customs and Central

Excise, Cochin - 1988 (33) ELT 424 (Tribunal.

They were derived from availing sufficient opportunity of personal

hearing and accordingly, the impugned order 1s issued without
observing the principles of natural justice.

v. During F.Y. 2014-15, they were engaged in providing Tuitions to

students and is categorized as 'service' in terms of Section 65B (44).

However, the adjudicating authority has erred in holding sales of

'Khakra' amounting to Rs.6,98,600/- as service and accordingly,

demand of service tax amounting to Rs.70,486/- has been confirmed.

vu. It is submitted that Khakra were cooked using material which were

purchased for their daily household use. Such purchases are made in

lump sum from the grocery shop on yearly basis out of cash available

them. Hence, purchase invoices are not available.

V.
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v11. Preparation of Khakra is in the nature ofmanufacturing and amounts

to manufacture, which is exempted under Central Excise Chapter

Heading No. 19059090. The production and processing of goods is

covered under the Negative List clause (f) of Section 66D of the

Finance Act, 1994 and hence, is not taxable. Clause (f) was omitted by

Finance Act, 2017 and corresponding Entry No. 30 was introduced in

Notification No.25/2012-ST dated 20.06.2012. Hence, no service tax is

payable by them on Khakra manufactured and sold.

1x. As regards evidence for purchase of raw material used for preparation

of Khakra, it is submitted they are not required to keep any records

under Section 44AD of the Income Tax Act, 1961 where under their

Income Tax Returns are assessed.

x. The adjudicating authority has considered income under Tuition Fees 0
without any invoices and the same has to be applied even in the case
of sale of Khakra also.

x. They had in the Profit and Loss Account declared income of

Rs.9,42,160/- towards Tuition Fees and Rs.6,98,600/- under the head

of Other Income, with the sub-head as Gruh Udyog Income and their

ITR is submitted accordingly by making assessment under Section
44AD of the Income Tax Act, 1961.

5. Personal Hearing in the case was held on 05.01.2023. Shri Vijay N.
0

Thakkar, Consultant, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in appeal memorandum. He stated that

the other income pertain to sale of Khakra, which is exempt from service
tax.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal

hearing and the material available on records. The issue before me for

decision is as whether the impugned order confirming the demand of service

tax amounting to Rs. 70,486/-, in the facts and circumstances of the case, is

legal and proper or otherwise. The demand pertains to F.Y. 2014-15.- -oa
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7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, submissions made at the time of personal hearing as

well as materials available on records. The have in their appeal memorandum

stated that the personal' hearing was fixed on three different dates viz.

15.02.2022, 07.03.2022 and 14.03.2022, however, only letter dated 28.02.2022

for personal hearing on 07.03.2022 was received by them. The appellant have

contended that the impugned order was passed in violation ofthe principles of
natural justice and it not sustainable in law.

7.1 I find that in the impugned order, it has been recorded at Para 5.1 that

the opportunity ofpersonal hearing was granted on 15.02.2022, 07.03.2022 and

14.03.2022 but nobody attended the hearing. Accordingly it was presumed that

the appellant did not want add anything else that what was submitted in their
written replies and the case was adjudicated exparte.

7.2 In terms of Section 33A (1) of the Central Excise Act, 1944, the

adjudicating authority shall give an opportunity of being heard. In terms of

subsection (2) ofSection 33A, the adjudicating authority may adjourn the case,

if sufficient cause is shown. In terms of the proviso to Section 33A (2), no

adjournment shall be granted more than three times. I find that in the instant

case, three adjournments as contemplated in Section 83A ofthe Central Excise

0 Act, 1944 have not been granted to the appellant. I find it relevant to refer to

the judgment of the Hon 'ble High Court of Gujarat in the case of Regent

Overseas Pvt Ltd. Vs. UOI - 2017(6) GSTL 15(Guj) wherein it was held that:

12. Another aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates ofpersonal hearing."

, . It is further observed that the appellant have made submissions in their'»,

•]memorandum, which were not made before the adjudicating authority.

. of the above, I am of the considered view that in the interest of the
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principles of natural justice, the matter is required to be remanded back for

denovo adjudication after affording the appellant the opportunity of personal
hearing.

8. In view of the above, the impugned order is set aside and the matter

remanded back to the adjudicating authority for adjudication afresh. The

appellant is directed to appear before the adjudicating authority as and when

personal hearing is fixed by the adjudicating authority. Accordingly, the

impugned order is set aside and the appeal of the appellant is allowed by way
of remand.

9. 3r41aafarra are3rqa faru 3qt#aat#fanat
The appeal filed by the appellant stands disposed of in above terms. 0

Attesy
(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

M/s. Pranav S. Raval,
A-204, Dev Archan Flat,
Near Bonny Travels,
Opposite Kochrab Ashram,
Paldi, Ahmedabad

The Assistant Commissioner,
CGST, Division- VII,
Commissionerate : Ahmedabad South.

-r,3,&- el Kil') .a.
Commissioner Appel1s)

Date: 09.01.2023.

0
Appellant

Respondent

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
fop6loading the OIA)

@gr@Pe.
5. P.A. File.


